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drawn the answer that he was well aware of the
stupidity of mankind, that that was the very thing
which angered him, that were it not for that his sys-
tem would have been adopted long before! Austin
was somewhat less dogmatic but almost equally fond
of his theory. The conception of a sovereign power
in the State which could "do exactly as it pleases"
would be in his view effective in reaching, by means
of legislation, a consistent and simple system of law.
He did not, like his master, Bentham, reject "judge-
made law" with abhorrence, but saw in it an ap-
proach to what law ought to be; and as he found it
enforced by the sovereign power of the State, he
fell into the error of thinking that this sovereign
power had really created what it thus enforced. Not
stopping to inquire whether the so-called sovereign
power was in fact sovereign, he chose to assume it;
and his maxim that "what the sovereign permits he
commands" furnished a ready demonstration that
all law actually enforced by the State was the com-
mand of the sovereign. Prof. Maine was, apparently,
a thorough believer in Austin's theories when he be-
gan his inquiries. He soon learned that when the
actual facts of the origin of law are studied the notion
that they are in any sense the creation of the sover-
eign must be relinquished. Nowhere in the actual
world could a sovereign power be found engaged in the
creation of law except in the Roman Empire and in
the great modern States, and even in those States the
sovereign was only beginning to be the author of law.
He caught, however, at the appearance of this ten-
dency and predicted its increase until it should be-